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Research Highlights

Technologies applied in court is considered as a new type of method to settle dispute.
Settlement of any dispute thru technology in court shall benefit all; Judges, Lawyers and parties
concerned. Malaysian court especially in Sabah and Sarawak have dealt civil dispute cases thru
technology approach. These development shows promising ways to decrease backlog cases
that had been experienced in courts throughout the years. Hence, this paper suggested that the
technology method apply in civil court particularly in Sabah and Sarawak court should adopted
too in the Islamic finance disputes. It is important for everyone’s future that we study the
current technology in order to develop more effective settlement for Islamic Finance dispute
for Malaysia.

Research Objectives

Courtroom technology is one of the ways in the future to draw attention to particular points, to
emphasize certain aspects of the evidence and to make visible that which otherwise might only
exist as a mental picture formed when words are spoken by an advocate or witness. According
to Narkiewicz (2004), there are three levels of courtroom technology.

The video conferencing system applied in Malaysia was not the first court technologies being
introduced. In Malaysia, the court technologies are called the ‘E-court’ system. The E-court
system had been started implementing since March 2011. The four major systems in the e-
court system are Case Management Systems, Community and Advocate Portal Systems, Case
Recording Transcription Systems and Tele/Video Conferencing Systems. The existence of this
system is to overcome the problems and criticisms often associated with the system practiced
by the courts nowadays as many of the cases had been overdue and had long-term trial
processes. The existence of this system is expected to be able to manage with the problems
often expressed by various complainants and dissatisfaction (Kamal Halili Hassan & Maizatul
Farisah Mohd Mokhtar, 2011).

Tele/video conferencing system (TVCS) had been applicable in east Malaysia mainly in Sabah
and Sarawak. In respect of the use of TVCS it has benefited the public, lawyers and the courts
in terms of costs and time savings due to the vast expanse of the territories. The TVCS is used
for court hearing among the judges, lawyers and other persons involved in the session who are
at different locations. This means judges and lawyers can save time and moneys travelling to
and out of town. Lawyers can appear before a judge via tele/video conferencing in his
hometown. TVCS also allows users to share documents, picture file, images etc. among those
in remote locations, which constitutes a very vital feature for court hearings. TVCS is also now
being used in case management hearings in which lawyers ‘appear’ in court from their offices.
This is used mainly for non-contentious cases (Mohamed Nazri Abdul Aziz, 2009).

In the common practice, many lawyers and advocates in Sabah and Sarawak had to spend a lot
of time in the road (to reach certain court locations) and yet the court trial is only take place
about 30 minutes for a certain case. This difficulty has been solved by the presence of the
tele/video conference system; It not only saves time but saves the cost of the parties involved.
It is estimated that RM2,945 can be saved from any court trial using this system i.e. saving in
terms of transportation fares, accommodation and related allowance claims (Kamal Halili
Hassan & Maizatul Farisah Mohd Mokhtar, 2011).

Methodology:

With such system lawyers need not have to wait unnecessarily long in courts for their cases to

be called. They are only required to attend at the times allocated. Outstation lawyers are given
ekt s, disribLton,an repocuetion i any mecium, rovided th oiginal wor i poperly ced.
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times that are convenient to them in term of in-coming flights. And for those lawyers who may
have only one or two cases for that particular day they will be heard first. This also applies to
those whose cases are coming up for settlement or adjournment.

To facilitate these, proceedings time is staggered at 9.00am, 10.00am and 11.00 am, and may
extend to the afternoon hours for some cases, where necessary. Cases involving summons or
notices which are unserved need not be called on the first mention day fixed, instead, new dates
will be given. And, if no affidavit of service is filed with the Court one day before the scheduled
dates, it will be assumed that the notices or summons have not been served. Where a matter
has been fixed for mention for the third time, Counsel would have to appear and explain why
it could not be served.

Divorce cases in the High Court are fixed on a particular day each week and are not mixed with
other matters at the same time. This is to reduce as much as possible any discomfort a divorcing
couple may have. Presently, the hearing for Video Conferencing is only for civil matters such
as mentions, interlocutory applications such as injunctions, summary judgement, striking out
defense, taxation, appeal before the judge in chamber. Relevant legislations must be in place
before the Video Conferencing, it can be used for criminal matters and also for the hearings /
trials for civil cases (Nur Khalidah Dahlan 2018).

Results

The jurisdiction of the Malaysian Shariah Court is limited by the Federal Constitution. In
addition, there is no special jurisdiction for issues on Islamic Financial Transactions provided.
Referring to the High Court Act 1964, the law civil matters, including matters related to
Muamalat and Islamic Finance (Mohamad Azam Hussain, 2005).

In short, all Islamic finance cases will be trial under the Muamalat Court. The Muamalat Court
has also similar jurisdiction with any of the High Court in Malaysia under the provisions of the
Courts of Judicature Act 1964. There are existence of Court of Appeal for muamalat cases.
These Muamalat appeal cases are categorized under the Full Trial Civil Appeals, in collateral
with five other sub-categories which are the New Commercial Court Appeals, New Civil Court
Appeals, Intellectual Property Appeals and Admiralty Appeals (The Malaysian Judiciary
Yearbook, 2014).

Besides that, the jurisdiction of the Muamalat court also has to hear the case of specialization
in Islamic banking and finance. In these courts, Shariah issues will be referred to the Shariah
Advisory Council (SAC) of Bank Negara Malaysia. Reference to the SAC is based on Section
56 of the Central Bank Act, 2009, in which they will be the expert to decide on Shariah issues
relating to Islamic banking and finance. Therefore, the establishment of the Muamalat court
has made Malaysia the first country to have a court system that is structured to determine the
principles of Shariah and legal issues in the field of Islamic finance.

In addition to that, there are also special code for Muamalat case that should be a reference and
guidance to the courts and lawyers. It shows that the Muamalat cases should be treated
differently from ordinary commercial cases. The classification code may be practical in the
High Court in Kuala Lumpur and the Muamalat Courts, but still not effective at any other levels
of the state in Malaysia. The special code for all Islamic banking and finance cases that are
filed at the Muamalat Court at Kuala Lumpur High Court are Code 22M (previously Code 22A)
for civil suits based on writ action and Code 22MF (previously Code 24A) for foreclosure
matter and action based on originating summons. This Muamalat Court comprises of one High
Court judge, one deputy registrar and one senior assistant registrar. Also, according to Ahmad
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Hidayat Buang (2007), Muamalat court can specify a suitable solution since the core of the
matter is the application of laws other than the Shariah in Islamic finance cases.

Due to that, technologies applied in civil court too can be adopted in the Islamic finance
disputes. Settlement of any Islamic finance dispute thru technology in court also shall benefit
all; Judges, Lawyers and parties concerned. It is important that the current court technology be
apply in Islamic finance cases. It can develop more effective settlement for Islamic Finance
dispute in Malaysia.

Findings

There are many advantages that can be seen when applying the court technology practice (Case
Management Systems, Community and Advocate Portal Systems, Case Recording
Transcription Systems and Tele/Video Conferencing Systems). Some of the advantages in
applying the court technology is in the aspect of case settlement. Case settlement is much more
efficient than the cases settled by common practice. 65% of cases are settled less than a year.
Next advantage is the problem on case delay and case backlog matters can be solved. For
example, the need of all the parties involve have to present during the trial can be substitute by
applying the video conferencing technology. Other than that, the effect of applying technology
in the court room had shown promising response from all. The Malaysian Court system, the
practitioners and the society have created a sense of trust in the system due to the usage of ICTs
that brought transparency to the overall court system (Wan Satirah Wan Mohd Saman & Abrar
Haider 2013).
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